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EXECUTIVE SUMMARY 
 
The symposium addressed judicial independence and integrity as critical factors for the 
protection of human rights and freedoms; sustainable development; social and 
economic transformation; and democratic governance in southern Africa. This report 
provides a detailed overview of the presentations, panel discussions and work streams 
that were held in Johannesburg from 22 – 24 June 2016. 
 
For purposes of the symposium, understanding of judicial independence was based on 
the Bangalore Principles. It was taken to mean that both the judiciary, as an institution, 
and individual judges should be free to decide matters before them based on facts and 
in accordance with the law, without any restrictions, improper influences, 
inducements, pressures, threats, or interferences, from any quarter or for any reason.  
 
In southern Africa, most countries have adopted constitutional systems and legal 
frameworks that endorse the principles of independence, impartiality and autonomy of 
the judiciary, consistent with regional and international human rights instruments. 
Constitutional reforms and amendments have introduced further provisions to safeguard 
these values, such as financial and administrative autonomy, judicial appointment 
procedures and accountability measures.  
 
Despite these legal frameworks, civil society partners, judges, legal and judicial 
stakeholders gave JARSA detailed and critical reviews of the threats facing judiciaries in 
the region. Public confidence is the most important guarantee of judicial independence; 
therefore, there is a need to focus on practical measures enabling ordinary people to 
derive real benefits from the justice system. Supportive and enabling strategies were 
identified to revitalize and strengthen the judiciary to become a fully functioning and 
co-equal arm of government.  
 
The main outcomes of the symposium can be summarized as follows: 
 
Opportunities 
 

• Active civic participation in domestic and regional judicial processes, such as 
processes or hearings whereby public comment is solicited, can promote human 
rights and the rule of law; 

• Traditional and spiritual leaders play an important role in identifying cases of 
human rights violations and developing support systems for marginalized and 
vulnerable groups. These leaders can be engaged as equal partners in programme 
strategies; 

• Technology, and in particular social media, can be further deployed for 
mobilization and public education in support of the judiciary; 

• Community and traditional leaders, social workers and nurses can be trained to 
become paralegals or mediators to assist marginalized people; 

• Open dialogue spaces, such as Judiciary Media Forums, can allow for judges to 
meet with chief editors of newspapers, radios and television to a) provide clearer 
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understandings regarding criticisms of the judiciary and to b) promote accurate 
reporting by the media of judicial decisions;  

• Public awareness and popular education strategies, in particular highlighting 
cases where court decisions have directly impacted on human rights and local 
struggles for justice, can allow civil society to make judicial independence 
relevant for ordinary people and communities; and 

• Well-trained paralegals, community justice activists and legal aid practitioners 
are important resources for ensuring people living in remote and rural areas 
attain their political, economic, social and cultural rights. 

 
Challenges 
 

• Over-reaching influence of the executive and the legislature – pressure from 
partisan political interests and interference in the administration of justice were 
key concerns; 

• Inadequate financial resources to properly and effectively administer justice;  
• Politicized judicial appointment procedures; 
• Inadequate conditions of service to shield judges from external pressures and 

punitive dismissal or disciplinary charges; and 
• Corruption, misconduct, lack of diligence and internal divisions within the 

judiciary that erode public trust. 
 
Opportunities 
 

• Active civic participation in domestic and regional judicial processes, such as 
processes or hearings whereby public comment is solicited, can promote human 
rights and the rule of law; 

• Traditional and spiritual leaders play an important role in identifying cases of 
human rights violations and developing support systems for marginalized and 
vulnerable groups. These leaders can be engaged as equal partners in programme 
strategies; 

• Technology, and in particular social media, can be further deployed for 
mobilization and public education in support of the judiciary; 

• Community and traditional leaders, social workers and nurses can be trained to 
become paralegals or mediators to assist marginalized people; 

• Open dialogue spaces, such as Judiciary Media Forums, can allow for judges to 
meet with chief editors of newspapers, radios and television to a) provide clearer 
understandings regarding criticisms of the judiciary and to b) promote accurate 
reporting by the media of judicial decisions;  

• Public awareness and popular education strategies, in particular highlighting 
cases where court decisions have directly impacted on human rights and local 
struggles for justice, can allow civil society to make judicial independence 
relevant for ordinary people and communities; and 

• Well-trained paralegals, community justice activists and legal aid practitioners 
are important resources for ensuring people living in remote and rural areas 
attain their political, economic, social and cultural rights. 
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OPENING REMARKS 
 
Paul Graham, Southern Africa Project Director, Freedom House welcomed all the 
participants and speakers. He highlighted key objectives of the JARSA symposium, 
which were to discuss: 
 

• Programme successes and challenges in supporting judicial independence and 
integrity; 

• Contemporary opportunities and challenges in the field; and 
• Strategies and tactics for future work throughout Southern Africa. 

 
Dr. Mark Lagon, President, Freedom House gave a brief introduction to Freedom House 
and the values underlying its work.  
 
Freedom House promotes the spread of freedom and democracy around the world 
through research, advocacy and partnerships. It is best known for reports documenting 
civil liberties, rule of law and the freedom of expression. Over the last 25 years, 
Freedom House has focused on project partnerships – acting as a catalyst – to assist civil 
society organizations, community-based organizations and journalists in holding 
governments to account. This has involved capacity building and sharing of best 
practices to promote the rule of law, judicial independence and human rights. 
 
Eleanor Roosevelt, one of Freedom House’s leading founders, was a driving force behind 
the UN Declaration of Human Rights, which states: “…all humans are born free and 
equal in dignity and rights.”  Dignity and good governance require agency. For this to be 
achieved, everyone must be recognized as actors. 
 
Littleton Tazewell, Deputy Mission Director for Regional Programs, USAID congratulated 
Freedom House for the very impressive work the Justice as A Right in Southern Africa 
(JARSA) programme has carried out across the region. He hoped that the symposium 
would provide an opportunity for partners to share and learn from their achievements.  
 
The USAID/Southern Africa regional development strategy focuses on improving rule of 
law and human rights. Over the last five years, it has provided US$ 10 million to the 
JARSA programme that has worked with 37 partners throughout southern Africa. The 
objectives were to increase the independence of judiciary; enhance its ability to 
promote and protect human rights and enact the rule of law; and to encourage active 
civic participation in domestic and regional judicial processes and reforms. He 
commended both Freedom House and its partners for the responsiveness of their work 
to the different political environments in the region. He highlighted some of the notable 
successes achieved under the programme, such as:  
 

• The judgment in the lower courts of Namibia against forced sterilization and 
compensation for victims. This had regional impact and brought forward 
additional victims; 
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• The Centre of Human Rights and Rehabilitation in Malawi documenting300 cases 
of human rights violations that were submitted to the United Nations Periodic 
Review; 

• Southern Africa Litigation Centre winning a landmark court ruling on 
international criminal law that stated perpetrators of torture in Zimbabwe can be 
investigated for crimes in South Africa; and 

• Caritas Chipata in Zambia providing paralegal training to 1,300 people and 
community groups in Eastern Zambia that assisted survivors of gender-based 
violence to seek legal redress and reclaim their rights. 

 
KEYNOTE ADDRESSES 
 
Similar to many countries in southern Africa, Namibia, Tanzania and Zambia have 
introduced constitutional reforms and amendments that make specific provisions for 
judicial independence. Public confidence is at the core of judicial independence. This 
depends on courts fulfilling their primary mandate to adjudicate disputes in a fair and 
impartial manner and to deliver judgments without delay. However, challenges lie in 
the implementation of such reforms. In their presentations, the keynote speakers 
addressed some of these issues. 
 
To view video of interviews with the chief and deputy chief justices who participated in 
the symposium, please visit the following link: https://youtu.be/-XdpDcCr6kY. 
 
Hon. Petrus T. Damaseb 
Deputy Chief Justice, Supreme Court of Namibia1 
 
In his presentation, the Deputy Chief Justice of Namibia underlined the need to protect 
judicial independence not as a right of the judiciary, but as a right of the public that it 
serves. For ordinary people to derive real benefits, he said that courts must be more 
accessible. There is a need to build public confidence in the judiciary by addressing the 
high costs of litigation, congested court rolls and delays in the administration of justice.  
Therefore, it is important for the judiciary to play a leading role in judicial reforms and 
accountability. 
 
He highlighted four main issues that undermine public trust in the institution: 
 

• Corruption – this causes the public to lose trust in the legitimacy of the 
institution as a whole, not just in those individuals who are guilty of corruption; 

• Lack of diligence – judicial officers must be accountable in the performance of 
their primary constitutional mandate, which is to adjudicate disputes in a fair 
and impartial manner and to deliver judgments without delay;  

																																																								
1	Deputy Chief Justice Damaseb assumed his position in 2014. He concurrently serves as Judge President of the High 
Court of Namibia, which he joined in 2004.  In addition to his service with the Namibia judiciary, Deputy Chief Justice 
Damaseb has also served as Judge of the SADC Tribunal.  
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• Internal bickering – personal discord and in-fighting between judges puts the 
judiciary at risk of manipulation and interference by external interests, as well as 
weakening the credibility of institution in the eyes of the public; and 

• High cost of accessing justice – this is a major factor in denying ordinary people 
access to the courts where their legal disputes are heard and determined. 

 
The Deputy Chief Justice outlined measures undertaken in Namibia to address delays 
and provide more transparency in court proceedings: 
 
Judicial case management 
Namibia has re-written rules of the High Court and introduced a comprehensive system 
of judicial case management, such that judges assume a central role in the finalisation 
of civil cases. 
 
E-justice Namibia 
This is a web-based, end-to-end, electronic filing and case management system for the 
High Court that was launched on 27 June 2016. The system generates documents and e-
filing makes case activities, court files and proceedings available to users at all times. 
This aims to enhance transparency and effectiveness in the delivery of justice. 
 
Alternative dispute resolution 
The new rules of the High Court introduced a system of alternative dispute resolution 
where cases can be referred, without delay, to a court-appointed mediator. Last year, 
nearly 60% of the cases under mediation were settled without going to court, thus 
saving the parties money and easing the burden of caseloads and congestion in the 
courts. Based on this success, Namibia plans to expand the programme into magistrate 
courts.  
 
Hon. Marvin Sitwala Mwanamwambwa 
Deputy Chief Justice, Supreme Court of Zambia2 
 
The Deputy Chief Justice of Zambia focused on the importance of security of tenure and 
conditions of service for judges as a structural and functional safeguard of judicial 
independence. He noted that these mechanisms are not a perk of judicial office, but 
are an important protection against political interference or influences in the 
administration of justice.  
 
According to the Bangalore Principles of Judicial Conduct, judges have a responsibility 
to adjudicate disputes fairly and impartially, on the basis of the law and evidence, 
without external pressure, threats, inducements or fear of interference. In exercising 
this function, judges should uphold institutional independence (i.e. from the executive 

																																																								
2	Hon. Marvin Sitwala Mwanamwambwa was appointed Deputy Chief Justice of Zambia in 2015. Previously, he 
served as a Judge of the High Court of Zambia. He is well known throughout Zambia for providing speedy access to 
justice by maintaining a small backlog of cases. Very few of his cases have been overturned on appeal and his 
judgments are cited in international public law publications. 
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and legislative branches of government) and individual independence (i.e. from other 
members of society, judicial colleagues or any other person).  
 
To highlight the minimum conditions necessary for judges to perform their functions 
without fear of arbitrary dismissal, victimization or reprisal, he referred to relevant 
articles in the new Constitution of Zambia: 
 
Institutional Independence 
Article 122 and Article 123 establish the functional, financial and administrative 
independence of the judiciary from other branches of government.  
 
Security of Tenure 
Article 142 provides judges with security of tenure until the age of retirement or for a 
fixed term of not more than ten years.  
 
Removal from office 
Article 143 and Article 144 protect judges from arbitrary dismissal by providing well-
prescribed principles and grounds for their removal. 
 
Financial Security 
Judicial salaries, benefits and pensions are established under law. Statutes prohibit the 
executive or legislature from revising such remuneration downwards and accrued or 
acquired rights of judicial officers may not be altered adversely to the beneficiary. 
 
However, the Deputy Chief Justice noted that judiciaries across southern Africa operate 
in countries with limited finances. Therefore, it is necessary to defend their allocation 
of resources to ensure they are able to continue functioning effectively. 
 
Hon. Mohammed Chande Othman 
Chief Justice of Tanzania3 
 
In his presentation, the Chief Justice raised the issue that many countries within the 
region do not perceive the judiciary as a co-equal pillar of government. In comparison 
to the executive and legislature, the judicial branch remains relatively weak, which 
hampers it from fulfilling its constitutional responsibilities to the people.  
 
However, he noted that judicial independence is not only undermined by other 
branches of government, but judicial officers also have a responsibility to uphold 
accountability, efficiency, impartiality and integrity within their own structures.  
 
 
																																																								
3	Appointed as the Chief of Justice of the United Republic of Tanzania in 2010, Hon. Mohamed Chande Othman 
previously served as Justice of the Court of Appeal and Judge of the High Court of Tanzania. Prior to this, he worked 
in international criminal justice processes in Southeast Asia and Central Africa, serving as a Senior Legal Adviser to 
the United Nations Development Programme in Cambodia, the Prosecutor General for the United National Transitional 
Administration in East Timor, and as Chief of Prosecutions for the International Criminal Tribunal for Rwanda. His 
human rights experience also extends to previous work with the United Nations Human Rights Council.  
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Accountability 
In most countries, the Judicial Service Commission is responsible for the appointment of 
judicial officers, investigating complaints of misconduct and disciplinary and dismissal 
procedures. Despite such mechanisms, judiciaries have been accused of protecting their 
own members. In Tanzania, a study was conducted into 102 cases of corruption within 
the judiciary over the last 15 years. The findings revealed an overwhelming majority of 
defendants had been acquitted by fellow magistrates for technical or other reasons. 
 
Judicial appointments  
Political interference in the appointment of judicial officers is one of the biggest 
threats to independence of the judiciary in the region. The Chief Justice stated that 
credible judicial appointment procedures should, in a legitimate and transparent 
manner, identify people with integrity and confidence, who are qualified, independent 
and impartial. To date, these processes have fallen short of expectations and have not 
ensured against politically biased judges or judges who are beholden to the appointing 
authorities.  
 
Current constitutional systems allow the executive to play an increasingly dominant role 
in judicial appointments. In Tanzania, the president may appoint judicial officers “after 
consultation with” the Chief Justice or the Judicial Service Commission, but the 
president is not bound to select from their proposed candidates. In Botswana and 
Kenya, appointments by the President are “in accordance with the recommendations” 
of the Judicial Service Commission. In Uganda, the president was able to initiate the 
process of judicial appointments and express preference for a particular nominee. The 
matter has been challenged in all three countries. Where the constitutional role is 
insufficient, courts have tried to reinforce and improve the system through judicial 
decision. 
 
In Kenya and Uganda, courts have ruled that the president is bound by the choices of a 
qualified candidate notified, advised or recommended to him by the Judicial Service 
Commission. The Constitutional Court of Kenya has pushed the issue further in a recent 
decision stating: “to provide for the mandatory three names to be submitted to the 
President, in our view, opens an avenue for manipulation of the process or even horse-
trading.” At present, this ruling is before the Supreme Court of Appeal and has not yet 
been finalized. 
 
Financial autonomy  
The Chief Justice stated that the fight for resources should be done in a co-operative, 
rather than confrontational, manner. For example in Tanzania, collaboration with 
parliament resulted in the Judicial Administration Act (2011) and introduced wider 
financial and administrative autonomy through the establishment of the Judiciary Fund 
(which is equivalent to the National Assembly Fund) and the Judiciary Service, 
consisting of judicial and non-judicial officers. The duties and performance of their 
employees now fall under the Service, and are no longer directed by any outside 
authorities or other public servants.  
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National development 
The Chief Justice concluded by saying that, in general, there is a lack of regard for 
judicial independence, access to justice and the rule of law as key components of good 
governance, economic growth, and sustainable development. The National Five Year 
Development Plan (2016 – 2021) of Tanzania has only one paragraph – out of 293 pages – 
devoted to the effective use of rule of law. 
 
Therefore, there are a number of challenges that must be overcome for judiciaries to 
fully mature. These include: establishing the judiciary as a co-equal arm of government; 
checks and limitations imposed on the executive to ensure judicial appointment 
procedures are free from politics; financial autonomy; accountability; and building 
public confidence through timely, accessible and quality justice. 
 
Protecting and Promoting Judicial Independence in the SADC Region 
Moderator: Janet Love, National Director, Legal Resources Centre 
 
In this panel discussion, three speakers offered a civil society perspective on protecting 
judicial independence in the SADC region, through public litigation, regional exchanges 
and free access to legal information.  
 
Kaajal Ramjathan-Keogh       
Executive Director, Southern Africa Litigation Centre (SALC)4 
 
Kaajal’s presentation focused on two cases of strategic litigation where SALC intervened 
on issues of regional significance. She noted that the independence and accountability 
of judges is fundamental to an impartial judicial process; and that judges’ protection 
from undue influence or interference is a key concern, particularly in judicial 
appointment procedures; and that corruption within the judicial system compromises 
the legitimacy and stability of democratic institutions. She further illustrated her 
comments using two cases as examples: 
 
Swaziland: R vs the Nation Magazine and others.  
In 2014, human rights lawyer, Thulani Maseko, and the Nation Magazine editor, Bheki 
Makhubu, were convicted for contempt of court over the writing and publishing of two 
articles that criticized the Swazi judiciary and former Chief Justice Ramodibedi. 
Following their arrest, the two were brought before the Chambers of the Chief Justice 
and remanded into custody without legal counsel or representation in open court. The 
criminal trial in the High Court was presided over by Justice Simelane, despite an 
application by the defence for his recusal due to a personal interest in the case. In July 

																																																								
4 Kaajal Ramjathan-Keogh is the Executive Director of the Southern Africa Litigation Centre which is a regional 
NGO based in Johannesburg that uses public interest litigation in domestic courts in eleven Southern African 
countries together with high level advocacy, to realise and advance the rights of marginalized and vulnerable 
groups and to strengthen the rule of law. She was previously at Lawyers for Human Rights (South Africa) for 12 
years. She is an expert in the fields of asylum, refugee protection, migration, citizenship and statelessness. She has 
been involved in many strategic and precedent setting human rights cases dealing with immigration detention, 
deportation, extradition, access to asylum and child protection.  
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2014, Judge Simelane found Maseko and Makhubu guilty of contempt and imposed 
sentences of two years imprisonment without the option of a fine. 
 
The court held that the right to freedom of expression was not absolute and did not 
extend to comments in the media that destroyed public confidence in the judiciary. 
Simelane further held that the news articles related to an ongoing criminal case, and 
therefore amounted to a clear interference with that case.  
 
SALC found this to be a clear example of where judges have used their margin of 
discretion to make biased decisions and is a case of judicial involvement in human rights 
violations (i.e. fair trial rights and freedom of expression). 
 
Botswana: Law Society of Botswana and Motumise v the President and others.  
In 2014, the Judicial Service Commission of Botswana nominated Motumise for the 
position of judge in the High Court based on his outstanding professional history, 
experience and disposition. Disregarding these recommendations, the President of 
Botswana rejected Motumise’s appointment without giving reason. Following this 
decision, the Law Society of Botswana brought an application challenging the 
transparency of judicial appointment procedures and submitted that the president is 
bound to implement the advice of the Judicial Service Commission as per the 
Constitution. The matter was heard before the High Court and judgment was handed in 
favour of the president. The court found that the power of judicial appointments is 
vested with the president and, in so far as this was motivated by concerns with national 
security and policy, he is under no obligation to disclose the reasons for his decision.  
 
SALC observed transparency and impartiality of the judicial appointment process is a 
concern across the region. She concluded by stating that judicial independence requires 
the integrity of individual judges. In addition, judicial institutions and accountability 
mechanisms must themselves be independent, fair and transparent.  
 
Hon. Moses Chinhengo 
International Commission of Jurists (ICJ)5 
 
The Commissioner highlighted the role of regional platforms for judges and jurists in 
developing shared values and standards to strengthen judicial accountability and 
independence. In southern Africa, judiciaries face a number of common challenges such 
as the executive’s interference and subversion of judicial independence by maintaining 
a stranglehold over its affairs and administration. 
 

																																																								
5	Moses	Hungwe	Chinhengo	has	16	years	judicial	experience	as	a	Judge	of	the	High	Courts	of	Zimbabwe	and	
Botswana.	He	is	currently	an	acting	Judge	of	the	Court	of	Appeal	of	Lesotho.	He has served	on	committees	appointed	
by	the	Zimbabwe	Government	to	draft	the	country’s	constitution. He	has	been	a	Commissioner	of	the	International	
Commission	of	Jurists	since	2009,	and	in	that	capacity	he	served	on	ICJ	fact-finding	missions	to	Kenya,	Lesotho,	
South	Sudan,	Swaziland	and	Zambia.	He	is	a	founding	member	and	Director	of	Africa	Institute	of	Mediation	and	
Arbitration.	
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He emphasized that judges and jurists from the region provide valuable perspectives 
and insights into real and emerging threats. They understand the social, economic and 
political constraints under which judiciaries perform their functions and have 
experienced similar difficulties in upholding the Constitution and adjudicating over 
sensitive issues, where governments are held to account for human rights abuses and 
failure to observe the rule of law.  
 
As such, ICJ has supported the African Judges and Jurist Forum and the Southern Africa 
Chief Justice Forum (SACJF) to promote the rule of law, good governance and economic 
growth through standard setting; judicial and legal reforms; capacity-building; and 
continuous professional training and exchanges. These platforms have enhanced judicial 
independence in a number of tangible ways: 
 
Fact-finding missions to judiciaries in distress have been led by former Chief Justices 
from SADC countries to assess judicial independence and administration in Lesotho, 
Swaziland and South Sudan. Their recommendations have impacted on legal reforms and 
policies.  
  
He noted that there has been an increasing trend to undermine independent judges 
through accusations of misconduct or minor offences. While not impeachable, these 
charges can damage an individual’s reputation and credibility. It is a form of 
intimidation that also tends to isolate judges from their peers. In response, the African 
Judges and Jurists Forum is in the process of developing the “Monomatapa Action Plan” 
which outlines measures, including: 
 

• Establishment of a relief fund for judges facing persecution; 
• Support for the African Judges and Jurists Forum and other solidarity platforms; 
• Development of regional standards for independence and accountability; and 
• Advocacy platforms to amplify the voices of judges under threat. 

 
Finally, the ICJ and SACJF have partnered with the Judicial Institute for Africa to 
develop certified courses for judicial officers. Retired judges have collaborated in 
developing curriculums that are relevant to jurisdictions within the region. With support 
from Freedom House, newly appointed judges have received induction courses on 
various aspects of judgeship including decision-making and judgment writing. This is an 
annual forum attended by 15 Chief Justices and 20 Senior Judges from East and 
Southern Africa. It provides a platform for judges to share experiences and best 
practices; debate issues of common interest; and develop strategic plans of action 
within the region.  It has also provided training on emerging trends, such as: fair trial 
rights, resolution of commercial disputes, and cybercrimes. 
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Dr. Oluwatoyin Badejogbin 
Advocacy and Policy Unit, Democratic and Governance Rights Unit 
University of Cape Town6  
 
This presentation focused on enhancing judicial independence through the promotion 
and development of free access to law and legal information in Africa. Dr. Badejogbin 
emphasised that the goals of good democratic governance, human rights and sustainable 
development cannot be achieved without strong and independent judiciaries, manned 
by judicial officers who are adequately resourced and equipped to give transformative 
judgments.  
 
As stated in the World Bank report Doing Business 2016: Measuring Regulatory Quality 
and Efficiency: “Publishing judgments contributes to transparency and predictability, 
allowing litigants to rely on existing case law and judges to build on it. Access to cases 
... clarifies the scope of ... rights and duties.”  
 
When legal information is limited or unavailable, lawyers cannot properly represent the 
interests of their clients and lack of timely access to these resources affects the 
functions and responsibilities of judges in adjudicating disputes. To illustrate this point, 
he cited a case in Ghana.   
 
In 2014, a fisherman, Benjamin Eyi Mensah, took the Electoral Commission, Attorney 
General, Minister for Justice and others to court after his nomination to participate in 
the District Assembly elections was declined. The case was heard before the Supreme 
Court of Ghana. In their defense, the Electoral Commission relied on a law 
(Constitutional Instrument 78) that should have resolved the case in their favor. 
However, the gazette relating to that regulation could not be found, accessed or 
provided in the manual of electoral legislation. As a result, the court held that it was a 
non-existent law and put a halt on the elections nationwide. This resulted in the loss of 
US$ 80 million, which had already been expended by government on electoral 
preparations. 
 
People have a constitutional right to information held by the state. Therefore, DGRU 
and African Legal Information Institute (AfricanLII) have engaged with government, 
parliamentary and justice stakeholders across the region to encourage policies, 
conditions and processes to facilitate free access to law.  With support from Freedom 
House, they have worked with Legal Information Institutes and Law Reform Commissions 
across southern Africa to provide up to date legal information (i.e. comprehensive case 
law, legislation and interpretative text) through digital, IT and open source technology.  
 

																																																								
6	Dr.	Oluwatoyin	Badejogbin	is	a	solicitor	and	advocate	of	the	Supreme	Court	of	Nigeria.	His	works in	public	interest	
law has	covered	torture,	extra-judicial	killings,	judicial	independence	and	accountability,	law	enforcement	
accountability and terrorism In	2006,	Oluwatoyin	held	a	senior	visiting	fellowship	at	the	Center	for	Civil	Society	
Studies,	Institute	for	Policy	Studies,	Johns	Hopkins	University,	during	which	he	researched	resourcing	community	
development	initiatives.	He	now	heads	advocacy	and	policy	at	the	Democratic	Governance	and	Rights	Unit.	
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Free access to law also has a direct impact on efficiency and transparency in the 
administration of justice; expanding and strengthening the rule of law; improving the 
effectiveness and accountability of regulatory systems. In conclusion, he highlighted 
some of the important achievements and progress in the region: 
 

• There is a wide demand from the general public for access to legal information; 
• Governments policies are changing and should be encouraged; and 
• Collaboration and technological innovation has the potential to reduce costs and 

to disseminate legal information on a much larger scale. For example, AfricanLII 
has developed mobile applications and “Pocket Law,” which makes legal 
databases available on a flash drive. 

 
DISCUSSION 
For most participants, the biggest threat to judicial independence in southern Africa is 
executive dominance and political interference in the judiciary. People expressed 
doubts over the effectiveness of constitutional or legal reforms unless accompanied by 
democratic changes in authoritarian systems of government. Horrance Chilando (ZCID) 
noted that the failure to uphold separation of powers is linked to weak governance in 
other organs of government. Therefore, he voiced a possible solution is to work with 
political parties to transform political culture and to strengthen their parliamentary 
function. 
 
Concerns were raised over proposals for the creation of regional standards, as these 
imply a departure from the Bangalore Principles and may be embedded in state capture 
of judiciaries. However, Brian Penduka (SACJF) clarified that the aim of regional 
standards was to build on international principles and enhance their relevance by 
making them more contextually appropriate to Africa. 
There was much debate over the positive and negative role of the media in raising 
public awareness about judicial independence and support for judicial officers facing 
persecution. Panellists agreed that freedom of expression and access to information was 
important for the protection of democracy and institutions, including the judiciary. 
While social media was considered a positive platform to engage with the public over 
judicial independence, traditional media was described as a double-edged sword. They 
noted that there is a tendency for the media to misunderstand challenges facing the 
judiciary and issues at stake. In many countries, the media is controlled by political 
interests, which may further isolate and weaken judges already under threat.  
 
Social media was also recognised as a useful tool for human rights defenders and civil 
society activists to communicate and share information, especially where there is a fear 
of government tapping their activities.   
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WORKSTREAM A: Judicial Integrity in Post-Colonial Societies  
  
SESSION ONE: Operating within Post-Colonial States and Liberation Politics 
Facilitated by Roger Southall, Professor Emeritus in Sociology University of the 
Witwatersrand and Research Associate in Political Studies, University of Cape Town 
 
This work stream gathered participants from multi-disciplinary fields to share and 
evaluate strategies and tactics used to strengthen and promote judicial integrity in 
post-colonial societies, including environments dominated by liberation movements-
cum-political parties.   
 
SITUATIONAL ANALYSIS 
Based on their programme experience, the group identified the following priorities and 
concerns: 
 
Knowledge of rights amongst citizens  
At a local level, communities are unaware of states’ obligations to ensure basic rights, 
such as housing, access to water, food security, education and health-care. In addition, 
they do not know how to fight for their rights when these have been abrogated. There 
is, therefore, a need to support active citizenship, community-based research and 
advocacy. 
 
Access to justice remains unaffordable 
Poverty, high costs of accessing justice, resource constraints, lack of trained legal aid 
personnel and poor court infrastructure mean judicial systems are failing to provide the 
majority of citizens equality before law. Court fees for official procedures and inflated 
charges by legal professionals have made public interest litigation, legal aid support and 
advocacy unaffordable for most CSOs.  Although legal aid clinics and paralegals operate 
in a number of countries, there is a belief that they are not competent. Therefore, 
there is a need to address quality of service, training and resources. Alternative dispute 
resolution was suggested as a viable, cost-effective option that should be made more 
accessible. 
 
State-capture and pressure 
This was defined as undue influence over the judiciary by government, political parties, 
state security forces and law enforcement authorities (most notably, the police). The 
allocation – or misallocation – of politically sensitive cases by Chief Justices was also a 
concern. In order to promote judicial independence and the separation of powers, there 
is a need for writings on jurisprudence, judicial appointment processes and conduct.  
 
Lack of social economic rights 
Participants agreed that socio-economic rights are not given enough prominence in the 
overarching legislation or legal systems of the region. Although these are encompassed 
under certain constitutions, defining a litigation angle to defend socio-economic rights 
remains unclear.  Holding authorities accountable is also problematic, especially when 
governments do not have the financial resources to deliver better services.  
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LEARNING 
It is important to work with communities on their needs to go beyond the identification 
of human rights. Public education strategies need to focus on making the attainment of 
human rights relevant to people’s local context. This includes empowering individuals 
to secure their rights by providing knowledge of both legal processes and alternative 
methods of accessing justice.  
 
WAY FORWARD 
The action areas for consideration by Freedom House include: 
 

• Judicial officers lack training and competence, especially in magistrate and 
traditional courts. There is a need to focus the quality of justice in lower courts; 

• Donor funding should not be based on the achievement of legal victories. Under 
autocratic or corrupt governments, the costs of advocacy are high; cases take a 
long time to resolve; and interventions may not be successful. However, there is 
a need to recognize the value of public interest litigation that creates a space for 
independent magistrates and judges to exercise legal discretion within repressive 
systems; 

• There is a need for advocacy around judicial accountability and appointment 
procedures in the SADC region; 

• An improved quality of legal services should be delivered at a community level by 
drafting legal students through community service; 

• Civil society and legal journalism should enhance analysis and enforcement of 
legal decisions; 

• Support should be made for initiatives such as the African Union Legal 
Transformation Programme, in particular with regard to the inclusion of female 
and young lawyers; 

• Legal aid infrastructure should be expanded in all countries to include both 
criminal and civil matters; 

• There should be greater coordination amongst civil society to promote advocacy 
and active citizenship in relation to the judicial system; and 

• Technology and social media should be used for mobilization and public 
education. 

 
SESSION TWO: Evaluating Civil Society’s Approach to Mobilising for the SADC Tribunal 
Facilitated by Lloyd Kuveya, Executive Director, Zimbabwe Human Rights NGO Forum 
 
This session focused on the state of the SADC Tribunal as a court of last resort. 
Participants assessed the approach and methods used by Freedom House and its regional 
partners to increase awareness of the SADC Tribunal and the challenges facing civil 
society in advocating for a regional court of last resort and making use of such 
mechanisms as they do exist.  
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SITUATIONAL ANALYSIS 
The SADC Tribunal was defined as a court of last resort where cases can be taken after 
exhausting all available domestic remedies or are unable to proceed, under the relevant 
domestic jurisdiction. The court’s judgments are final and binding on the parties to the 
dispute. Member states must enforce these judgments in accordance with their laws 
and take all measures necessary to ensure execution of the decisions of the Tribunal. If 
a state fails to comply with a ruling of the Tribunal, the court shall report such failure 
to the Summit for "appropriate action." 
 
The SADC Tribunal’s landmark case was the Campbell Case where Zimbabwe refused to 
comply with the Court’s decision in favor of the plaintiffs over the seizure of land. 
Zimbabwe challenged the ruling by the Tribunal arguing that the court had no 
jurisdiction and that their decision was intolerable interference in domestic issues. 
 
This issue, ultimately, led to the disbandment of the Tribunal. 
 
Sovereignty 
SADC countries have been unwilling to surrender sovereignty at the regional level. 
According to Professor Laurie Nathan this is “evident in SADC’s refusal to set up a 
collective system to monitor state compliance with the Treaty’s provisions on domestic 
governance.” SADC countries have not achieved the Treaty objective of “evolving 
common political values, systems and institutions.” On the contrary, their political 
dispensations cover the spectrum from authoritarian to democratic.7” Implementing 
regional court judgments is heightened where a country has introduced domestic 
legislation that mandates a national institution, typically a parliamentary committee or 
a statutory human rights organization, to monitor adherence to adverse judgment. 
 
The new SADC protocol 
Under the new protocol the Tribunal is a non-litigating court that functions, mostly, as 
an administrative body and inter-state dispute resolution mechanism.  The new Protocol 
has removed access to the Tribunal by individuals and legal persons, as well as its 
human rights mandate. Civil society organizations argue that – if adopted – this will 
impact negatively on human rights and business confidence across the region. To date, 
the Protocol has been signed by nine member states but has not been ratified. It is, 
therefore, not in effect. 
 
CURRENT STRATEGIES 
“Save the SADC Tribunal Campaign” and “Coalition for an effective SADC Tribunal” have 
met with the Ministers of Justice in SADC countries to lobby for the revival the Tribunal 
and for “problematic states” to reconsider their decisions. The Law Society of South 
Africa (LSSA) has launched an application in the High Court Gauteng Division to declare 
the actions of the President, Ministers of Justice and International Relations and 
Cooperation in voting for, signing and planning to ratify the SADC Summit Protocol in 
2014 as it relates to the SADC Tribunal, to be unconstitutional. 

																																																								
7	Laurie Nathan “The Disbanding of the SADC Tribunal; A Cautionary Tale” 2013 
http://repository.up.ac.za/bitstream/handle/2263/42461/Nathan_Disbanding_2013.pdf?sequence=1	
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CHALLENGES 

• There is a limited budget for campaigns to reach all SADC Member States; 
• Advocacy efforts have been limited to civil society and legal practitioners, which 

is “preaching to the converted”; and 
• There is a need to build solidarity and engagement between the judiciary and 

politicians. However, meeting with people in power or decision-makers has 
proved to be difficult. 

 
WAY FORWARD 
There is a need to develop a different advocacy framework that is not primarily 
composed of members of the legal profession.  Affected persons within the region 
should be included to strengthen the campaign, involving trade unions, students, 
progressive social movements, non-governmental strategists, and SADC national 
committees.  

WORKSTREAM B: Strengthening SADC’s Legal Community to Promote the 
Rule of Law and Human Rights amongst Marginalized Communities 
  
SESSION ONE: Strengthening Community Justice Activists in Rural & Remote Areas 
Facilitated by Justin Sylvester, Program Officer, Civic Engagement and Government, 
Ford Foundation  
 
In many southern African countries, legal systems inherited from colonial powers 
operate alongside traditional systems. While serious crimes typically end up in 
government courts, in most countries everyday disputes often do not. A 2015 Gallup poll 
found that 55% of citizens in 32 sub-Saharan African states turn to tribal elders, village 
chiefs or spiritual leaders, rather than the formal justice systems. This session assessed 
community and individual activist needs, strategies and tactics to ensure that rural and 
remote communities have the understanding and capacity to attain their political, 
economic, social and cultural rights.  
 
CURRENT STRATEGIES 
Participants shared bottom-up and top-down methods to assist justice activists in 
strengthening or broadening their current programming models that included public 
interest litigation; civic and legal education; monitoring substantive and procedural 
changes in the law; and undertaking a watchdog role. 
 
LEGABIBO, Coalition of African Lesbians, Centre for Human Rights and Rehabilitation 

• Work with support groups, human rights monitors and paralegals to ensure access 
to justice, socio-economic rights and access to services for marginalized groups, 
in particular the LGBTI community; and 

• Petitioned international courts, such as African Court on Human and People’s 
Rights to present an advisory opinion and encourage political leaders to consider 
the drafting of a national human rights plan promoting the rights of LGBTI 
persons.   
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Jesuit Refugee Service (JRS), Legal Resources Centre, Legal Aid Stellenbosch and 
ProBono.org  
These organizations have collaborated on a wide range of joint civil litigation cases to 
assist poor communities and farmworkers access justice via their law clinics, services of 
paralegals and legal support personnel. This has included: 

• Protection of the rights of indigenous communities (Zambia and Namibia); 
• Petitioning the Constitutional Court for the interpretation of provisions affecting 

marginalized communities; 
• Drafting of a domestic protection bill to protect women in traditional marriages; 

and 
• Amendment of the Legal Practice Act to recognize paralegals as mediators for 

vulnerable communities.  
 
Health Information Systems Programme (HISP) and Public Transport Voice 

• Provide technological information to people in rural areas to facilitate access to 
justice; and 

• Advocate for local government accountability in the public transport industry, 
particularly regarding vulnerable groups such as women. 

 
SADC Lawyers Association, National Legal Aid Clinic for Women and CARITAS-Chipata 

• Promote access to justice for vulnerable communities through structures such as 
paralegal desks, community gender activists and victim support units; 

• Campaign for the inclusion of provisions to allow individual complaints within the 
SADC Tribunal; and 

• Advocate for better trained paralegals to cover remote and rural communities 
across the SADC region. 

 
LEARNING AND WAY FORWARD 
Role of traditional leaders 
Traditional leaders play an extremely powerful role in rural communities, so many cases 
of human rights violations are not reported due to fears of reprisal.  A lack of 
harmonization between constitutional, statutory provisions and customary law results in 
double standards in the application of rule of law. Challenging decisions made by 
traditional courts is difficult due to conflict between cultural norms and “western” 
legislation. 
 
Strategies 

• Continued dialogue with traditional leaders as custodians of traditional values; 
• Rural communities need to take ownership of projects that are benefiting them; 
• Legal aid practitioners need more guidance building confidence and trust in rural 

communities, especially regarding traditional processes of communication; and  
• Justice activists can petition High Courts to hear matters affecting members of 

the community. 
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Freedoms of speech and association 
The violation of the rights to association and freedom of speech are most common in 
remote areas. Lack of access to social media and communication tools deprives poor 
communities of the capacity to mobilize themselves into a social movement and to 
bring about change.   
 
Strategies 

• Introduce media platforms, such as local radio stations and social media tools; 
and 

• Develop indigenous language educational material, such as booklets and user-
friendly information resources, to build capacity of communities to hold 
governments accountable. 

 
Legal aid practitioners 
The proportion of legal aid practitioners and paralegals is inadequate in comparison to 
the number of vulnerable communities, particularly in rural areas where people have to 
travel long distances to submit cases to court.  In addition, the ability of legal aid 
practitioners to perform their duties is limited by a lack of resources. The costs of 
employing mediators or paralegals is prohibitively expensive for most CSOs and there 
are difficulties in accessing the services of pro-bono lawyers, who tend to specialize in 
selected areas of law and do not cover all aspects of legal matters. Without affordable 
services to provide legal representation, the rights of vulnerable communities are 
effectively denied. 
 
Strategies 

• Develop the capacity of traditional courts; and 
• Provide community leaders, social workers, nurses and traditional leaders with 

training to become paralegals or mediators to assist marginalized people.  
 
SESSION TWO: Equal Access to Justice for Marginalised Groups 
Facilitated by Bryan M. Sims, Program Manager, Freedom House  
 
This session identified why marginalized groups – including women, migrants and non-
nationals, and people that identify as Lesbian, Gay, Bisexual, Transgender and Intersex 
- are denied access to justice, as well as strategies and tactics that can be used to 
ensure equal access to justice.  
 
SITUATIONAL ANALYSIS 
As a basis of the discussion, the group described marginalization in terms of lack of 
awareness of constitutional rights; structural and institutional barriers to claiming and 
implementing rights; social and economic exclusion; limited access to services; an 
inability to fully participate in national development and democratic processes.    
 
The group identified the main reason why vulnerable groups are denied justice, 
particularly in rural areas, is due to traditional leaders, patriarchal family structures 
and spiritual and religious leaders, who engender marginalization based on traditional 
belief and value systems. 
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Traditional leaders  
Most people in rural areas access justice through traditional structures and there is a 
pressure not to be perceived as adopting “western” values or ways of life. The 
constitutions of most countries have provisions protecting judgments in relation to 
customary law. Therefore, courts are unwilling to overrule decisions made by 
traditional leaders, even in cases of human rights violations.  
 
Patriarchal family structures 
Perceptions and beliefs informed by the family have a significant influence on how 
people think and behave across Africa. Several participants highlighted the role of the 
family in denying inheritance and property rights for women and children under 
customary law.  The family was also considered one of the biggest problems in cases of 
sexual and gender-based violence and child abuse. They noted that a family member is 
often the perpetrator or else is paid off to drop the case.  
 
Religious and spiritual leaders  
The church says that every human being was created in the image of God, but do not 
include LGBTI persons. 
 
STRATEGIES TO CHANGE BELIEFS AND VALUE SYSTEMS 
 
Traditional leaders 

• Civil society organizations need to engage, and involve, traditional leaders as 
equal partners at every stage of their programme development in order to ensure 
their cooperation and support; 

• Hold training workshops with traditional leaders on the rights of minority groups 
to inform their judgments in traditional courts and to uphold constitutional rights 
under customary law; and 

• Training of traditional leaders as paralegals or mediators.  
 
Churches 

• The church has been silent on many issues, such as LGBTI and women rights, and 
holds strong views on morality and Christian values. Participants, therefore, felt 
better responses and ownership to issues affecting marginal groups are achieved 
by working with individual churches; 

• The church has “spiritual legitimacy” and can be a welcoming place and a voice 
for the voiceless. The church is a powerful platform to promote solidarity in 
communities and to encourage their members to address issues affecting 
marginal groups, such as xenophobia; and 

• Work with churches to understand legal remedies and to conduct legal aid clinics. 
 
STRATEGIES TO BUILD ALLIANCES 

• Communities play an important role in identifying cases of human rights 
violations and developing support systems for marginalized and vulnerable 
groups;  
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• It remains important that CSOs do not exclude themselves from community 
structures; 

• Civil society’s presence on the ground and attendance at community meetings is 
important to identify the key players in the community who can be engaged in 
dialogue and cooperation over issues of marginalization; and 

• Ensuring representation and awareness of issues affecting marginal groups on all 
decision-making platforms, from community-level to national.  

 
LEARNING 
Human rights training of civil workers, deployment of court support volunteers, 
qualified paralegals, and formation of support units at police stations were viewed as 
signs of progress. Targeted outreach and meaningful engagement with parliamentary 
committees has resulted in strengthened relationships with government for many JARSA 
partners. Participants agreed on a process of engagement with government and the 
importance of allies to improve access to information and influence decision-makers. 
Further research studies, consistent funding and ongoing training were seen as 
important enablers. The role of technology was discussed as a positive tool as 
information systems, mobile apps and social media are used widely, despite data costs 
and network coverage. The group agreed that more strategic research and partnerships 
need to be built with government, traditional leaders, local institutions and 
international organizations.  

WORKSTREAM C: Supporting Judicial Systems  
 
SESSION ONE: National & Regional Best Practices to Support Judicial Independence 
Facilitated by Nonhlanhla Chanza, Parliamentary Liaison Officer, Law Society of South 
Africa 
 
The session presented four case studies that explored ways in which civil society can 
directly support the judicial system in order to promote judicial independence in an 
effort to promote human rights, advocate for the equal application of the rule of law, 
and offer meaningful oversight and review of the executive and legislative branches. 
These included: free access to legal information; public interest litigation; transforming 
political culture; judicial exchanges and professional development. 
 
CASE STUDY (AfricanLII-DRGU): Providing free access to legal information enhances the 
transparency and accountability of the judiciary in the process of administering justice. 
 
Strategies 

• Build stakeholder support for policies and strategic decisions to promote free 
access to law (judiciary, parliament, Department of Justice, law societies); and 

• Creation of an offline legal information service called “Pocket Law” that makes 
legal databases available on a flash stick. This is advantageous for courts in 
remote areas or without Internet access. 
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Challenges 
• Legal information is often provided in hard copies or in digital formats that are 

not very searchable or user-friendly (e.g. Word, image or PDF). Conversion to an 
open source format is time-consuming, costly and requires significant editorial 
and quality control; 

• Many legal information institutes have a caveat that the authenticity of legal 
documents cannot be guaranteed in open-source formats. Therefore, judges and 
courts prefer hard copies or PDF documents for their decisions;  

• There are considerable delays in uploading the information to court websites, 
due to lack of expertise needed to maintain the technology and information 
system and keep it up to date; and 

• Tensions between civil society, the judiciary and government can undermine the 
progress of Legal Information Institutes. 

 
LEARNING 

• Policies need to include the adoption of common standards to make legal 
information available using open source digital formats; 

• The most efficient model for providing access to legal information is a state- 
sponsored model; 

• There are opportunities for public litigation to provide more funding for judicial 
trusts to cover current cost gaps involved in running state legal information 
systems; and  

• The role of civil society is to work with the judiciary to help upload information 
onto a court-run website, prepare head-notes and keep the website current, 
especially with information that is frequently used, such as anti-corruption laws.  

 
CASE STUDY: Public interest litigation to strengthen rule of law, law reform and human 
rights  
 
Strategy 

• Public interest litigation plays a critical role in promoting rule of law, human 
rights and democracy in the region. 

 
Challenges 

• CSOs involved in public interest litigation may be accused of promoting a 
political, anti-government or western agenda; 

• Concerns over the impartiality and independence of the judiciary in presiding 
over public litigations cases brought by CSOs against more powerful interests; 
and 

• Complex relationships between the media and the judiciary over access to 
information. The judiciary has a duty to protect freedom of expression and the 
media has an important role to play in protecting the independence of the 
judiciary. However, the judiciary is sometimes caught in the middle of tensions 
between the government and media that is owned or controlled by opposition 
parties.  
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LEARNING 
CSOs and legal practitioners need to balance issues that are chosen for litigations and 
represent the interests of the public. The establishment of a Judiciary Media Forum for 
judges to meet with chief editors of newspapers, radios and television provides clearer 
understanding regarding criticisms of the judiciary and promotes accuracy of 
information published by the media. While genuine public interest litigation is critical 
for the rule of law and democracy in the region, it is important to differentiate public 
interest litigation that is for the purposes of publicity, marketing or a political agenda 
of an individual, religious body or organization. 
 
CASE STUDY (Zambia Centre for Interparty Dialogue): Develop a political culture that 
recognizes the importance of judicial independence in good democratic governance. 
 
Strategy 

• The main objective of the project was to build the capacity of political parties 
and political leaders in Zambia to proactively debate and contribute to the 
formulation and adoption of a widely accepted Constitution. 

 
Challenges 

• The lack of integrity – or lack of appreciation thereof – is a serious barrier to 
efforts to achieve judicial independence. There is a need to build a culture that 
respects these views because civil society can only have a lobbying and advocacy 
role on legal reforms, while final decisions are made by parliament; 

• To avoid a contested, problematic constitution-making process, ZCID organized 
platforms to provide political parties with an understanding of their various 
positions; and 

• Meetings were facilitated by experienced lawyers and constitutional experts 
because most political parties do not invest in legal research.  

 
LEARNING 

• The constitution, adopted on 5 January 2016, is an improvement on the previous 
version and there was very little disagreement between the political players in 
terms of its content; 

• An enlightened political society is more likely to support progressive legal 
reform; and 

• Changing an entrenched political culture is not easy. However, there has been 
reduced resistance, more political will and heightened input to promoting 
judicial independence in Zambia, especially from opposition parties.  

 
CASE STUDY (Southern Africa Chief Justices Forum): Judicial exchanges and continuous 
learning support judicial independence in the SADC region 
 
Strategy 
This is an annual forum attended by Chief Justices and Senior Judges from East and 
Southern Africa. It is one of the only regional platforms for the judiciary to exchange 
shared values, peer learning and devise strategies to reinforce judicial independence. It 
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also provides a number of opportunities for training and continuing professional 
education of judges across the region. Outcomes have included: 

• Publications on new knowledge, such as litigation on social, economic and 
cultural rights; judicial accountability; disciplinary procedures; and 

• Various strategies aimed at judicial governance and independence in the 
southern Africa region has emerged from resolutions reached by the Forum. 
These provide a way forward. 

 
LEARNING 
Regional standards 

• Emerging threats to judicial independence – SACJF is developing a key document 
“The Monomatapa Declaration or Plan of Action” that sets out measures to 
support judges under persecution; 

• Continuous professional development and training – certified professional 
education courses are being developed with the Judicial Institute for Africa to 
provide judicial training on a regional level. Modules include: 

• Induction for new judges; and 
• Judicial leadership – targeted at Chief Justices or senior judges. 

 
Judicial training 

• Supports national judicial institutes in the development of domestic curriculum 
and programmes. 

 
Fact-finding missions – the recommendations made by fact-finding missions are not 
binding. There is an important advocacy role for civil society to keep issues on the 
national and international agendas, using the UPR to pressure governments into 
implementing reforms and upholding international agreements to which they are 
signatory. 
 
SESSION TWO: Linking the grassroots to Pan-African institutions of justice 
Facilitated by Justice Mavedzenge, Constitutional Lawyer, Ph.D. Candidate  
 
The discussion focused on the disbandment of the SADC Tribunal and challenges to be 
addressed in campaigns by civil society, such as the SADC Lawyers Association, to build 
support for the revival of a regional tribunal. Among the issues of concern is the new 
protocol that removes the human rights mandate, despite this being one of the SADC 
principles and access by individuals and legal entities. 
 
SITUTATIONAL ANALYSIS 
There was consensus among participants that tribunal courts provide communities with 
an alternative avenue for justice when local judicial institutions have failed and the 
state is unable to provide to law. In addition, they agreed that tribunals are a platform 
where community voices and concerns may be heard before a court of law.  
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However, a decision to revive the SADC Tribunal and its functions can only be made by 
national states. If political establishments do not appreciate, or feel threatened by, the 
existence of the Tribunal, they will continue to resist.  
 
Jurisdiction  
There has been considerable tension between member states over the jurisdiction of 
regional tribunals and national courts. At the core of this contestation are questions 
over which court is the final arbitrator and whether domestic laws have precedent over 
tribunal courts. The issue of jurisdiction is viewed very differently depending on 
whether states feel threatened by the Tribunal undermining local courts. 
 
The delegates agreed that there are legitimate concerns around jurisdiction 
contestations that warrant clarity, including the relationship between regional 
tribunals, national courts, and other bodies. Questions as to when regional tribunals 
may be overstepping their boundaries and what cases should be taken to these courts 
need to be considered.  
 
Enforcing tribunal court decisions  
Related to the issue of jurisdiction is the difficulty of implementing a decision reached 
by the Tribunal, as it relies on member state governments to enforce their ruling. The 
Campbell Case is an example of where the SADC Tribunal ruled in favor of the plaintiffs. 
However, the Zimbabwe government did not honour their decision. 
 
Accountable and independent processes and procedures 
More coordinated engagement with local justice mechanisms is needed in order to 
establish the basis and conditions that must be satisfied for a case to appear before 
appeal in the Tribunal court. Appointment procedures for judges and judicial 
independence also need clarification.  
 
WAY FORWARD 
 
Advocacy strategies 
The silo mentality amongst CSOs must be challenged, in order to speak with one voice 
and work as a coalition to engage with governments and grassroots communities. This 
includes a: 
 

• Need to develop a shared advocacy strategy in collaboration with all 
stakeholders;   

• Link advocacy to greater governance issues; 
• Develop a more harmonized and enunciated position regarding the purpose and 

jurisdiction of the Tribunal that acknowledges the concerns of all stakeholders; 
and 

• Strategy must seek to understand the political hesitations and resistance to the 
Tribunal by member states and move beyond the trajectory of “Threat” vs “Ally” 
countries approach to advocacy. 

 



	 25	

National agenda 
At present, there is no clarity from member governments on their position regarding the 
reinstatement of the Tribunal. However, there appears to be little political will to see 
Tribunal courts revived and functional. The disbandment of the SADC Tribunal and the 
removal of its human rights mandate under the new Protocol are no longer on countries’ 
parliamentary agendas. Advocacy needs to bring the issue back onto national priorities 
and CSOs need to develop platforms where issues and concerns can be raised.  
 
Community support 

• Mass support is critical for the reinstatement of the Tribunal and popular 
education strategies need to highlight its relevance for ordinary people and 
communities; 

• In order to provide people with better understanding and appreciation of the 
value of Tribunals, there is a need to provide concrete examples of decisions 
delivered by the Tribunal that have had direct impacts on specific justice needs 
in specific countries;  

• A review and analysis of matters that came before the Tribunal is needed to 
identify cases that had failed in local courts, but were heard before the Tribunal 
and ruled in favour of plaintiffs. This will demonstrate successful interventions on 
human rights, access to justice, and the relevance of court to grassroots 
struggles; and  

• Public awareness around these issues and how the Tribunal relates to community 
fights for justice, will help mobilize a groundswell of grassroots support. 

 
Other regional human rights courts 
Discourse must move beyond reviving the Tribunal and consider alternative regional 
mechanisms to fight human rights cases, such as Human Rights Councils and 
Commissions. 

Preventing Human Rights Abuses in Contemporary Southern Africa 
Moderated by Alice Mafuleka, Programme Manager, Voluntary Services Overseas 
 
This panel focused on the effectiveness of evidence-based advocacy in strengthening 
efforts by human right defenders to defend fundamental rights, document abuses, 
advocate for justice and end impunity. The speakers demonstrated the value of 
partnerships of between local, regional and international NGOs in assisting those who 
are on the front-line and to influence policies or reforms that bring about change. 
 
Michael Kaiyatsa focused on how partnerships and evidence-based advocacy worked in 
Malawi. Dr. Mark Lagon provided examples of where Freedom House has partnered with 
civil society actors around the world to exercise their agency in bringing about 
governance, human rights and the rule of law. 
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Michael Kaiyatsa 
Research and Training Officer, Centre for Human Rights and Reconciliation Malawi8 
 
In 2011, Malawi experienced systematic human rights abuses by government and state 
security forces including attacks on human rights and civil society activists; torture in 
police custody; and repression of freedom of expression, freedom of association and 
freedom of the press.  
 
In response to this situation, CHRR, with support from Freedom House, developed a 
project to monitor and document human rights violations in Malawi.  
 
Strategy 
A network of human rights monitors was established throughout Malawi’s 28 districts in 
partnership with other civil society organizations. Training was provided in systematic 
monitoring, documentation and reporting of human rights violations. An important 
element of the programme was the protection of sensitive data, using Martus, a free 
open-source application that provides a secure digital platform for information 
collection, sharing and management.   
 
By the end of 2015, CHRR had documented and referred 315 cases of human-rights 
violations, including gender-based violence, land grabs, physical assaults, exploitation 
of labour and violence against LGBTI persons.  
 
This information was used to produce evidence-based advocacy reports that 
strengthened CHRR campaign strategies and supported recommendations for policy 
reforms in the following ways: 

• Presented to national and international stakeholders, including members of 
Parliament, policy-makers, development partners and media;  

• Created public awareness of human rights violations;  
• Submitted to UN treaty monitoring bodies, including the Universal Periodic 

Review (UPR) and the International Convention on Civil and Political Rights 
(ICCPR). 

 
Results 
Evidence-based advocacy by CHRR resulted in significant policy reforms. For the first 
time, rights of LGBTI communities are recognized in Malawi:  

• The government has adopted Universal Periodic Review recommendations to 
protect LGBTI persons from violence; prosecute the perpetrators of violent 
attacks; and to guarantee that people of the LGBTI communities have effective 
access to health services, including HIV services;  

																																																								
8	The Centre for Human Rights and Rehabilitation is a NGO based in Lilongwe, Malawi. Their mandate it is to 
promote, protect and consolidate good governance in Malawi, particularly vulnerable and marginalized groups: 
Women and Children, people living with HIV/AIDS, people with disabilities; people that identify as Lesbian, Gay, 
Bisexual, Transgender and Intersex.  
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• The National Human Rights Action Plan (2016 -2020) includes the protection of 
minority groups, like the LGBTI community; and 

• The recent government proposal to the Global Fund endorses a national HIV 
programme targeting LGBTI persons. 

 
LEARNING 
CHRR developed a number of partnerships with other CSOs through networking and 
alliances to place monitors in all 28 districts.  

• In areas where CSOs did not have a physical presence, CSOs provided people who 
were already working with communities, such as paralegals, health workers and 
religious leaders; 

• Advocacy strategies and recommendations for policy and legal reforms are most 
effective when they are backed up by evidence. Evidence changes people’s lives; 
and 

• Reports by CHRR strengthened the effectiveness of their engagement with 
development partners and international bodies, which influenced the 
Government of Malawi to adopt of some their recommendations. 

 
Dr. Mark Lagon 
President, Freedom House9 
 
Freedom House is an advocacy and research organization. However, since 1997, much of 
their work has focused on partnerships with civil society, journalists and legal advocates 
who are fighting for human rights and access to justice. These partnerships are 
informed by Freedom House’s own research and learning from the achievements of civil 
societies around the world. Their advocacy is built around the sharing of best practices 
and empowering local partners to succeed in their work. To probe some of the myths 
around the word “partnership,” Dr. Lagon presented some of Freedom House’s 
experiences.   
 
Myth No. 1: Illiberal governments are squeezing civil society and demonizing ties to 
international support and international NGOs cannot help. 
 
For example, In Myanmar, during the country’s democratic reforms, Freedom House 
helped convene 100 civil society actors to form a strategy pressing for revisions to the 
regulations governing NGOs.  The new law that was passed by parliament is better than 
in many other Southeast Asian countries. 
 

																																																								
9	From 2010 through 2014, Dr Lagon was the Chair for Global Politics and Security at 
Georgetown University’s Master of Science in Foreign Service Program, and Adjunct Senior Fellow for Human Rights 
at the Council on Foreign Relations. He was previously Executive Director and CEO of the leading anti-human 
trafficking non-profit, Polaris. He earlier served at the State Department and was previously Deputy Assistant 
Secretary in the Bureau of International Organization Affairs, with responsibility for human rights, humanitarian issues 
and United Nations reform.  
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Myth No. 2: International NGOs cannot bring about collaboration. 
 
The case of Myanmar is an example of how an INGO can play the role of catalyst or 
facilitator. 
 
Myth No. 3: International NGOs only work with large formal NGOs based in capitals. 
 
In Kenya, where Freedom house works with community-based partners, the government 
is demonizing major NGOs in the capital as “tools of outsiders” responsible for the 
prosecution of political leaders by the International Criminal Court.  
 
Last year, Freedom House commissioned an internet-based poll to assess public 
perceptions. Results showed that people placed a high value on civil society 
organizations for improving their lives and human rights. 
 
Myth No. 4: International NGOs are just donors. 
 
Freedom House is working with the Action Support Centre in the Alexandra township to 
assist 11,000 hostel residents and to build the capacity of local chiefs and community-
leaders in their demands for services from municipal authorities. 
 
Although there are hopes Freedom House will be a donor, the real value their work is 
partnering in the access to justice, before people vent their economic frustrations 
through violence against foreign migrants.  
 
Myth No. 5: International NGOs are only focused on political rights, not economic-social 
rights. 
 
In Alexandra, partnership is focused on issues voiced by civil society actors concerning 
economic and social rights. 
 
Myth No. 6: International NGOs cannot help deal with violence and impunity. 
 
In Monterey, Mexico, Freedom House collaborates with a former nun, Sister Consuelo. 
Sister Consuelo engages with the families of people who have disappeared or been 
killed by violent criminals or authorities involved in the narcotics trade to demand that 
authorities deal with impunity and violence. 
 
Myth No. 7: International NGOs in the field of human rights are, by nature, patronizing 
and tend to think of their local partners like puppeteers. 
 
In Jordan, Freedom House has a project working with women to assert their voice in 
community-level governance. The first issue they raised was the hazards of men 
engaging in celebratory gunfire. It was important for the partnership that the women 
chose their own agenda. Now, the group is addressing a more difficult challenge, which 
is to assert their inheritance and property rights. 
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Myth No. 8: International NGOs are focused on capacity-building and not emergency 
help. 
 
Freedom House is a coordinator of the Lifeline consortium, which assists embattled 
local NGOs and supports joint advocacy campaigns.  
 
Following a recent referral, the Lifeline consortium assisted the Helen Suzman 
Foundation after their offices were broken into under suspicious circumstances that 
seemed like harassment.  
 
Although not principally donors, international NGOs can assist with micro-grants to 
relocate people under pressure and reinforce their digital security. They can also surge 
tangible help to human rights defenders, journalists or embattled civil society 
organizations. 
 
Myth No. 9: International NGOs cannot collaborate amongst themselves, with regional or 
local NGOs.  
 
Lifeline is a consortium that consists of seven international NGOs, funded by 18 
governments and two philanthropic foundations. They work in true collaboration and 
respond to cases referred by regional and local NGOs. 
 
DISCUSSION 
Police brutality is an issue facing many countries and a number of participants raised 
concerns over the lack of accountability and impunity in cases of state-sponsored 
violence against human rights monitors and civil society.  People wanted to know if 
anyone had been charged for the deaths of civilians shot by police in Malawi and to 
learn from the experiences of CHRR as to what strategies they have used to hold the 
government accountable for police brutality and legal recourses available for civil 
society organizations.  
 
Michael Kaiyatsa said that to date nobody in Malawi has been held accountable.   
Investigations into the death of student activist Robert Chasowa did not begin until 
after a change of government. A Commission of Inquiry, launched by President Joyce 
Banda, identified the people who were involved in the attack and included senior 
government officials. Before the matter was concluded, the former Democratic 
Progressive Party (DPP) was voted back into power in the 2014 elections. This is the 
same party that was implicated in the attacks and some of the suspects occupy key 
positions in the current government, including the Deputy Commissioner of Police.  
 
CHRR has continued to keep the issue on the national agenda, but there is little 
political will to resolve the case. Having exhausted all domestic remedies, their focus is 
on taking the issue to the African Commission. 
 
A civil or class action had been considered as an option to hold the state accountable, 
rather than individuals. However, knowing the extent to which political leaders will go 
to pervert the judicial system, CHRR is not confident that the domestic legal system 
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could cope with such a complex case or that justice would be served. In addition, CHRR 
is unable to afford legal representation for a long and protracted trial as Malawi has 
some of the most expensive lawyers in the world. Although CHRR has engaged with the 
bar association, no one has taken the case on a pro-bono basis.  
 
The failures of investigation and prosecution processes in Malawi are common to a 
number of countries and Lloyd Kuveya, Zimbabwe Human Rights NGO Forum mentioned 
Norbet Zongo, a former editor who was killed by police in Burkina Faso over 16 years 
ago. The case was taken to the African Court on Human and Peoples’ Rights, which 
ruled that authorities must resume investigations into his death and charge the 
perpetrators. Furthermore, the state should compensate his family for the suffering 
they endured. 
Others participants directed questions to Dr. Lagon on points relating to the myths 
about INGOs.  Arnold Tsunga, ICJ raised instances where INGOs reinforce notions 
undermining the work of local NGOs and human rights defenders. Within the current 
multi-national frameworks, he felt that funding is linked to INGOs as the preferred 
mode of channeling money from donor governments to local programmes and 
beneficiaries.  
 
In response, Dr. Lagon emphasized that the purpose of INGOs is to enable local civil 
society organizations to exercise initiative and agency to bring about governance, 
human rights and rule of law for themselves. INGOs, therefore, need to see their 
partners as the actor and multi-lateral frameworks, such as the Universal Periodic 
Review and SDG Goal 16, are instruments that allow civil society to assert their voices, 
make choices and to thrive. International NGOs are mission driven and have to 
demonstrate that they add value in order to secure donor funding. This engenders a 
fundamentally different partnership with local actors than that of private contractors, 
which are simply a convenient vehicle for government agencies. 
 
Despite claims that international NGOs are responsive to issues identified by local 
communities, Teresa Yates-Wegerif, Legal Resources Centre argued that their areas of 
focus are influenced by donor funding, which are driven by the priorities of state 
development agencies. She felt the “marketplace of ideas” does not carry the same 
weight for donors in terms of “adding value.”  
 
Dr. Lagon agreed that international NGOs’ areas of foci are influenced by donors. Most 
INGOs will not start a programme if donors or governments do not have a priority in that 
particular issue, region or type of work.  For example, Freedom House is interested in 
expanding their Southeast Asia programme. However, donors argue there is little 
justification for funding human rights and governance in a region of high economic 
development.  
 
While vested interests of a government are an issue, they are not so pronounced that 
decisions are based around the priorities of an elite or their electorate. He noted that 
the real danger comes when NGOs are so concerned with getting funding that they 
begin to operate outside of their area of strength, instead of deferring to other’s 
expertise and specialties. Finally, he stressed the value of organizations involved in 
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advocacy and programmatic work. CSOs cannot create opportunities for funding if they 
do not make a strong case that identifies a problem, why it is important, and provide an 
intervention strategy to bring about change. 
 

SYMPOSIUM CONCLUSION 
 
Paul Graham 
Project Director, Freedom House, Southern Africa 
 
In his concluding remarks, Paul Graham made two observations: 
 
First, as Africans, we have been quite used to trying to work for justice and for 
inclusion, despite the economic circumstances in which we find ourselves. We 
understand how difficult it is to be in societies where there are high levels of 
inequality. Yet, we have managed to build transformative institutions; establish active 
campaigns for justice; improve the rights for women; and expand or protect the rights 
of LGBTI groups. There are other parts of the world that are in similar economic 
circumstances and are not taking forward a progressive agenda, but are reverting to 
more conservative and fundamentalist views.  He hoped that, as Africans, we see the 
value of what we can contribute to that global struggle through the work that we do 
and that the states in southern Africa will join with Freedom House to make their own 
contributions to human rights, democracy and moral standards in the world. 
 
Second, he noted are the dangers of leaving people behind while we are promoting a 
progressive agenda. If people are cut adrift, sooner or later, there will be consequences 
in the way that people choose their leaders, in the choices they make and the support 
they do or do not give to causes. He hoped that we would deal with popular education 
and social mobilization on a broad front, reaching out beyond the capitals to the 
hinterland of society. 
 
He ended by thanking the speakers who gave their time at the symposium and that it 
was a rare privilege to have had the contribution of people from the bench. He 
appreciated the work of the facilitators and all the participants for the input given to 
Freedom House in reporting on this project. It will help provide understanding of this 
programme and the lessons that need to be drawn from it.   
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JARSA PARTNERS 
Access to Justice: Judicial Independence & Integrity 

African Women’s Millennium Initiative in Zambia (AWOMIZ) 

Caritas Chipata, Zambia 

Cell Life/Health Information Systems Program (HISP), South Africa 

Centre for Human Rights and Development (CHRD), Swaziland 

Centre for Human Rights and Rehabilitation (CHRR), Malawi 

Constituent Assembly (CA), Swaziland 

Democracy, Rights and Governance Unit (DRGU) at University of Cape Town 

Ditshwanelo, Botswana 

Federation of Women Lawyers in Lesotho (FIDA) 

Foundation for Democratic Process (FODEP), Zambia 

Institute for Accountability in Southern Africa (IFAISA) 

Institute for Child Witness Research and Training (ICW), South Africa 

International Commission of Jurists (ICJ), SADC 

Jesuit Centre for Theological Reflection (JCTR), Zambia 

Khanya College, South Africa 

Lawyers for Human Rights – Swaziland 

Legal Resources Centre (LRC), SADC 

National Legal Aid Clinic for Women (NLACW), Zambia 

ProBono.Org, South Africa 

South African Legal Information Institute (SAFLII) 

Southern Africa Litigation Centre (SALC), SADC 

Southern African Development Community Lawyers’ Association (SADC LA) 

Swaziland Coalition of Concerned Civic Organisations (SCCCO) 

Women Against Rape (WAR), Botswana 

Zambia Centre for Interparty Dialogue (ZCID) 

 

Access to Justice: Strengthening South African Civil Society 

Corruption Watch 

Democracy Development Programme (DPP) 
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KwaZulu-Natal Civil Society Organisation Coalition (KZNCSOC) 

Marriannridge Co-ordinating Committee (MCC) 

Media Monitoring Africa (MMA) 

Public Transport Voice (PTV) 

 

Promoting Social Cohesion in South Africa 

Action Support Centre (ASC) 

African Centre for Migration and Society at the University of Witwatersrand 

Centre for the Study of Violence and Reconciliation (CSVR) 

Lawyers for Human Rights (LHR) 

Project for Conflict Resolution and Development (PCRD) 

The Safety and Violence Initiative, University of Cape Town 
 


